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If so, MARAD will award a reissued
MSP Operating Agreement from that
pool of qualified applicants in its dis-
cretion, subject to approval of the
SecDef. MARAD and USTRANSCOM
may decide to open a new round of ap-
plications. Applicants for reissued MSP
Operating Agreements must meet the
citizenship requirements of Priority
I11. Inasmuch as MSP furthers a public
purpose and MARAD does not acquire
goods or services through MSP, the se-
lection process for award of MSP Oper-
ating Agreements does not constitute
an acquisition process subject to any
procurement law or the Federal Acqui-
sition Regulations.

Subpart D—Maritime Security
Program Operating Agreements

§296.30 General conditions.

(a) Approval. (1) The Secretary, in
conjunction with the SecDef, may ap-
prove applications to enter into an
MSP Operating Agreement and make
MSP Payments with respect to vessels
that are determined by the Secretary
to be commercially viable and those
that are deemed by the SecDef to be
militarily useful for meeting the sea-
lift needs of the United States in time
of war or national emergencies. The
Secretary announced an initial award
of 60 MSP Operating Agreements on
January 12, 2005. In addition, the Sec-
retary advised those applicants found
to be eligible but not included in the
initial award that those applicants will
be wait-listed for an award of an MSP
Operating Agreement if additional
slots become available.

(2) The Commander established gen-
eral evaluation criteria for operational
requirements for considering replace-
ment vessels described in §296.21(e),
and for vessels eligible under the third
and fourth priorities described in
§296.22. These general evaluation cri-
teria were made available by the Com-
mander in sufficient time for preparing
applications.

(b) Effective date—(1) General Rule.
Unless otherwise provided, the effec-
tive date of an MSP Operating Agree-
ment is October 1, 2005.

(2) Exceptions. In the case of an Eligi-
ble Vessel to be included in an MSP Op-
erating Agreement that is on charter
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to the U.S. Government, other than a
charter under the provisions of an
Emergency Preparedness Agreement
(EPA) provided by §53107 of the MSA
2003, unless an earlier date is requested
by the applicant, the effective date for
an MSP Operating Agreement shall be:

(i) The expiration or termination
date of the Government charter cov-
ering the vessel; or

(i) Any earlier date on which the
vessel is withdrawn from that charter,
but not before October 1, 2005.

(c) Replacement Vessels. A Contractor
may replace an MSP vessel under an
MSP Operating Agreement with an-
other vessel that is eligible to be in-
cluded in the MSP under §296.11(a), if
the Secretary, in conjunction with the
SecDef, approves the replacement ves-
sel. The replacement vessel must qual-
ify with the same or with more mili-
tarily useful capability as the MSP
vessel to be replaced for operational re-
quirements as determined by the Com-
mander.

(d) Termination by the Secretary. If the
Contractor materially fails to comply
with the terms of the MSP Operating
Agreement:

(1) The Secretary shall notify the
Contractor and provide a reasonable
opportunity for the Contractor to com-
ply with the MSP Operating Agree-
ment;

(2) The Secretary shall terminate the
MSP Operating Agreement if the Con-
tractor fails to achieve such compli-
ance; and

(3) Upon such termination, any funds
obligated by the relevant MSP Oper-
ating Agreement shall be available to
the Secretary to carry out the MSP.

(e) Early termination by Contractor,
generally. An MSP Operating Agree-
ment shall terminate on a date speci-
fied by the Contractor if the Con-
tractor notifies the Secretary not later
than 60 days before the effective date of
the proposed termination that the Con-
tractor intends to terminate the MSP
Operating Agreement. The Contractor
shall be bound by the provisions relat-
ing to vessel documentation and na-
tional security commitments, and by
its EPA for the full term, from October
1, 2005 through September 30, 2015, of
the MSP Operating Agreement.
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(f) Early termination by Contractor,
with available replacement. An MSP Op-
erating Agreement shall terminate
without further obligation on the part
of the Contractor upon the expiration
date of the three-year period beginning
on the date a vessel begins operating
under the MSP, if:

(1) The Contractor notifies the Sec-
retary, by not later than two years
after the date the vessel begins oper-
ation under an MSP Operating Agree-
ment, that the Contractor intends to
terminate the MSP Operating Agree-
ment; and

(2) The Secretary, in conjunction
with the SecDef, determines that:

(i) An application for an MSP Oper-
ating Agreement has been received for
a replacement vessel that is acceptable
to the Secretaries; and

(ii) During the period of an MSP Op-
erating Agreement that applies to the
replacement vessel, the replacement
vessel will be:

(A) Owned and operated by one or
more persons that are Section 2 Citi-
zens; or

(B) Owned by a person that is a Docu-
mentation Citizen and operated by a
person that is a Section 2 Citizen.

(9) Non-renewal for lack of funds. If,
by the first day of a fiscal year, suffi-
cient funds have not been appropriated
under the authority of MSA 2003 for
that fiscal year, the Secretary will no-
tify the Senate’s Committees on Armed
Services and Commerce, Science, and
Transportation, and the House of Rep-
resentatives’ Committee on Armed
Services, that MSP Operating Agree-
ments for which sufficient funds are
not available, will not be renewed for
that fiscal year if sufficient funds are
not appropriated by the 60th day of
that fiscal year. If only partial funding
is appropriated by the 60th day of such
fiscal year, then the Secretary, in con-
sultation with the SecDef, shall select
the vessels to retain under MSP Oper-
ating Agreements, based on the Secre-
taries’ determinations of the most
militarily useful and commercially via-
ble vessels. In the event that no funds
are appropriated, then all MSP Oper-
ating Agreements shall be terminated
and, each Contractor shall be released
from its obligations under the MSP Op-
erating Agreement. Final payments

§296.30

under the terminated MSP Operating
Agreements shall be made in accord-
ance with §296.41. To the extent that
funds are appropriated in a subsequent
fiscal year, former MSP Operating
Agreements may be reinstated if mutu-
ally acceptable to the Administrator
and the Contractor provided the MSP
vessel remains eligible.

(h) Release of Vessels from Obligations:
If an MSP Operating Agreement is ter-
minated by the Contractor, with avail-
able replacement under paragraph (f) of
this section, or if sufficient funds are
not appropriated for payments under
an MSP Operating Agreement for any
fiscal year by the 60th day of that fis-
cal year, then—

(1) Each vessel covered by the termi-
nated MSP Operating Agreement is re-
leased from any further obligation
under the MSP Operating Agreement;

(2) The owner and operator of a non-
tank vessel or a tank vessel not built
under the NDTVCP may transfer and
register the applicable vessel under a
foreign registry deemed acceptable by
the Secretary and the SecDef, notwith-
standing section 9 of the Shipping Act,
1916 (46 App. U.S.C. 808) and 46 CFR
part 221;

(3) The owner and operator of a tank
vessel built under the NDTVCP must
formally apply to MARAD pursuant to
section 9 of the Shipping Act, 1916 to
transfer and register the vessel under a
foreign registry; and

(4) If section 902 of the Act is applica-
ble to a vessel that has been trans-
ferred to a foreign registry due to a
terminated MSP Operating Agreement,
then that vessel is available to be reqg-
uisitioned by the Secretary pursuant
to section 902 of the Act.

(5) Paragraph (h) of this section is
not applicable to vessels under MSP
Operating Agreements that have been
terminated for any other reason.

(i) Foreign Transfer of Vessel. A Con-
tractor may transfer a non-tank vessel
to a foreign registry, without approval
of the Secretary, if the Secretary, in
conjunction with the SecDef, deter-
mines that the contractor will provide
a replacement vessel:
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(1) Of equal or greater military capa-
bility or of a capacity that is equiva-
lent or greater as measured in dead-
weight tons, gross tons, or container
equivalent units, as appropriate;

(2) That is a documented vessel under
46 U.S.C. chapter 121 by the owner of
the vessel to be placed under a foreign
registry; and

(3) That is not more than 10 years of
age on the date of that documentation.

() Transfer of MSP Operating Agree-
ments. A Contractor subject to an MSP
Operating Agreement may transfer
that MSP Operating Agreement (in-
cluding all rights and obligations under
that MSP Operating Agreement) to any
person eligible to enter into an MSP
Operating Agreement under §296.10 and
of the same or more restrictive U.S.
citizen priority, provided that prior ap-
proval to transfer the MSP Operating
Agreement is granted by the Secretary
and the SecDef. The Contractor should
allow at least 90 days for processing of
a transfer request.

§296.31 MSP assistance conditions.

(a) Term of MSP Operating Agreement.
MSP Operating Agreements are au-
thorized for 10 years, starting on Octo-
ber 1, 2005, and ending on September 30,
2015, but payments to Contractors are
subject to annual appropriations each
fiscal year. MARAD may enter into
MSP Operating Agreements for a pe-
riod less than the full term authorized
under the MSA 2003.

(b) Terms under a Continuing Resolu-
tion (CR). In the event funds are avail-
able under a CR, the terms and condi-
tions of the MSP Operating Agree-
ments shall be in force provided suffi-
cient funds are available to fully meet
obligations under MSP Operating
Agreements, and only for the period
stipulated in the applicable CR. If
funds are not appropriated under a CR
at sufficient levels for any portion of a
fiscal year, the Secretary will select
the vessels to retain within the funding
level of the previous fiscal year, in con-
sultation with the SecDef, based on the
Secretaries’ determination of the most
militarily useful and commercially via-
ble vessels. With regard to an MSP Op-
erating Agreement that does not re-
ceive funds, the terms and conditions
of any applicable MSP Operating
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Agreement may be voided and the Con-
tractor may request termination of the
MSP Operating Agreement.

(c) National security requirements.
Each MSP Operating Agreement shall
require the owner or operator of an Eli-
gible Vessel included in that MSP Op-
erating Agreement to enter into an
EPA pursuant to section 53107 of the
MSA 2003. The EPA shall be a docu-
ment incorporating the terms of the
Voluntary Intermodal Sealift Agree-
ment (VISA), as approved by the Sec-
retary and the SecDef, or other agree-
ment approved by the Secretaries.

(d) Vessel operating agreements. The
MSP Operating Agreement shall re-
quire that during the period an Eligible
Vessel is included in that MSP Oper-
ating Agreement, the Eligible Vessel
shall:

(1) Documentation: Be documented as
a U.S.-flag vessel under 46 U.S.C. chap-
ter 121;

(2) Operation: Be operated exclusively
in the foreign commerce, except for
tankers, which may be operated in for-
eign-to-foreign commerce, and shall
not otherwise be operated in the coast-
wise trade of the United States; and

(3) Noncontiguous Domestic Trade: Not
receive MSP payments during a period
in which the Contractor participates,
i.e., directly or indirectly owns, char-
ters, or operates, a vessel engaged in
noncontiguous domestic trade unless
the Contractor is a Section 2 Citizen.

(e) Obligation of the U.S. Government.
The amounts payable as MSP pay-
ments under an MSP Operating Agree-
ment shall constitute a contractual ob-
ligation of the United States Govern-
ment to the extent of available appro-
priations.

(f) U.S. Merchant Marine Academy ca-
dets. The MSP Operator shall agree to
carry on the MSP vessel two U.S. Mer-
chant Marine Academy cadets, if avail-
able, on each voyage.

§296.32 Reporting requirements.

The Contractor shall submit to the
Director, Office of Financial and Rate
Approvals, Maritime Administration,
400 Seventh St., SW., Washington, DC
20590, one of the following reports, in-
cluding management footnotes where
necessary to make a fair financial pres-
entation:
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